UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
GARY RICE, et al.,
Plaintiffs,
v. . Givil Action No. 00-2960 (JR)
UNI TED STATES OF AMERI CA, :

Def endant .

MEMORANDUM ORDER

Plaintiffs are ranchers whose personal financial
information, submtted to the U S. Forest Service in connection
with their permts for grazing on public | ands, was released to
an environnental group pursuant to a Freedom of Information Act
request. They assert clainms for violation of the Privacy Act, 5
US. C 8 552a. The United States noves for judgnment on the
pl eadi ngs, arguing, without limting other defenses that it may
| ater plead and prove, that the plaintiffs cannot maintain their
cl ai m absent proof that each individual sustained pecuniary
“actual damages.” 1d. 8 552a(g)(4)(A). On simlar grounds, the
gover nment opposes the notion to certify a plaintiff class. For
the reasons set forth below, the defendant's notion for judgnent
on the pleadings will be denied and the plaintiff's notion for

class certification will be granted.



Background

Under the Forest Service's grazing permt program
permt holders may pledge their grazing privileges as coll ateral
for bank | oans. To docunent that a financial institution has
accepted the pledges as collateral, the governnment requires the
| ender to conplete a formlisting the borrower’s nane; a | egal
description of all property and collateral (including |ivestock);
the date, location, and terns of the grazing allotnent; the
| ender’ s nane; and the anmobunt and due date of the nortgage.

In February 1999, the U S. Forest Service rel eased
hundreds of these fornms, called "escrow waivers,"” in response to
several Freedom of Information Act (FO A) requests by a New
Mexi co environnmental group called Forest Guardians. Plaintiffs
assert that they were never notified about the FO A requests or
about the decision to release the docunents, and that the Forest
Service was inconsistent in redacting personal information from
the waiver forns. The plaintiffs further assert that Forest
Guar di ans, who oppose grazing on public | ands, have published
some of the information on their website and nay use the
information in the future to attenpt to drive the permt hol ders
out of business.

The nine plaintiffs filed suit on Decenber 11, 2000,
arguing that the release of their personal financial information

wi thout their witten consent violated the Privacy Act and the

-2



Admi ni strative Procedure Act.' Plaintiffs seek to represent a
class of an estinmated 3,500 permt hol ders across el even western
states. Their notion to certify the plaintiff class has been
fully briefed and argued, but it has been stayed pending a

deci sion on the issue presented by the instant notion, nanely,
whether in order to maintain a Privacy Act claim a plaintiff

must be able to prove pecuni ary damages.

Analysis
I. Motion for judgment on the pleadings
The Privacy Act forbids the disclosure of “any record

which is contained in a systemof records by any neans of
comruni cati ons to any person, or to another agency, except
pursuant to a witten request by, or with the prior witten
consent of, the individual to whomthe record pertains.” 5

U S.C. 8 552a(b). Wen an agency fails to conply with this
provision “in such a way as to have an adverse effect on an

i ndi vidual,” the Privacy Act authorizes the bringing of a civil

suit. 1d. 8§ 552a(g)(1)(D). |If the court determnes that the

! This is not the first litigation concerning the rel ease of
the escrow wai vers. A group of |enders and ranchers intervened
when Forest Cuardi ans sued in New Mexico to obtain redacted
I nformati on and additi onal waivers that had been wi thheld. The
court concluded in that case that the U S. Forest Service had
acted arbitrarily and capriciously in failing to consider the
personal nature of the information being rel eased under the
Forest Guardi ans’ request. Forest Guardians v. United States
Forest Service, Gv. 99-615, slip op.(D.NM Jan. 29, 2001).
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agency “acted in a manner which was intentional or wllful,” the
United States is liable for attorneys fees, costs, and “actual
damages sustained by the individual as a result of the refusal or
failure, but in no case shall a person entitled to recovery
receive |l ess than the sumof $1,000.” 1d. 8 552a(g)(4).
Plaintiffs assert that enotional distress over the disclosure of
personal financial information to persons assertedly trying to
drive them out of business is enough to satisfy the “adverse
effect” | anguage of 8 552a(g)(1)(D) and entitles themto recover
$1, 000 each under § 552a(g)(4) w thout proof of pecuniary,
econom c, or "special" danmages.

Two decisions of the District of Colunmbia Grcuit
contain | anguage indicating that a successful Privacy Act
claimant may recover either the $1,000 statutory m ni num or

"actual damages," see Albright v. United States, 732 F.2d 181,

184, 186 (D.C. Cir. 1984); Waters v. Thornburgh, 888 F.2d 870,

872 (D.C. Cir. 1989), but in both cases the |anguage was dicta.

See also Tonmsello v. Rubin, 167 F.3d 612, 618 n.6 (D.C. Cr

1999) (declining to rule on whether damages for enotional distress
are recoverabl e under the Privacy Act because the appellant had
failed to raise the issue below). Thus, the question of what it
takes to recover damages under 8 552a(g)(4) remains undecided in

this Crcuit. There appears to be a split in the decisions of



other circuits, and indeed in the decisions of the judges of this
Court.?

The npbst recent of these decisions, Doe v. Chao, 306

F.3d 170 (4th Gr. 2002), dealt wth an argunent the governnent
advances here, that because the Privacy Act enbodies a limted
wai ver of sovereign imunity, its anbiguities, if any, nust be

construed strictly in favor of the sovereign. United States v.

Nordic Village, Inc., 503 U S 30, 37 (1992); Dep't of the Arny

v. Fed. Labor Relations Auth., 56 F.3d 273, 277 (D.C. Cr. 1995).

In the Doe case, coal mners demanded Privacy Act danages after
t he Labor Departnment disclosed their Social Security nunbers
incident to the adjudication of their black |ung conpensation

claims. The Court of Appeals for the Fourth Circuit found that,

2 Wlborn v. HHS, 49 F.3d 597, 603 (9th Cir. 1995)(statutory
damages of $1, 000 automatically granted upon finding of wllful
and intentional violation); Johnson v. Dep't of Treasury, IRS
700 F.2d 971, 977-83 (5th Cir. 1983)(statutory m ni num of $1, 000
is recoverable even w thout proof of actual damages); Fitzpatrick
v. IRS, 665 F.2d 327, 331 (11th Cir. 1982)(where plaintiff only
denonstrated general nental injury w thout out-of-pocket |osses,
he was limted to $1,000 statutory mininum; Parks v. IRS, 618
F.2d 677, 682-83, 685 (10th G r. 1982)(individual plaintiffs
al l eged viable clains for damages based on pure psychol ogi cal
harm; Dong v. Smthsonian Inst., 943 F. Supp. 69, 74 (D.D.C
1996) (actual damages include ordinary el ements of conpensatory
damages such as nental depression). But see Doe v. Chao, 306
F.3d 170, 180-82 (4th Cr. 2002)(actual danmages nust be proven;
enotional distress nust be denonstrable); Hudson v. Reno, 130
F.3d 1193, 1207 & n.11 (6th Cr. 1997)(actual danmages only
i nvol ves out - of - pocket | osses), overruled in part on other
grounds, Pollard v. E.I. du Pont de Nenours & Co., 532 U. S. 843
(2001); Pope v. Bond, 641 F. Supp. 489, 500-01 (D.D.C. 1986)
(actual damages limted to out-of-pocket expenses); Houston v.
Dep’t of Treasury, 494 F. Supp. 24, 30 (D.D.C. 1979)(sane).
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except for M. Doe, no appellant could even show an adverse
effect fromthe rel ease of the social security nunbers, Doe v.
Chao, at 182 n. 7, let alone actual damages, and that Doe’s
proof of enotional distress was too far below the | evel demanded
by Fourth Circuit precedent to establish actual danmages. 1d. at
180- 82.

The Court will assune (but does not decide) that the
strict construction rule applicable to waivers of sovereign
imunity requires that 8 552a(g)(4) be read as narrowmy as the
Fourth Grcuit reads it. But even such a narrow readi ng does
not require the entry of judgnent on the pleadings in this case.
The plaintiffs have alleged that the rel ease of their escrow
wai vers to the public, and especially to Forest Guardi ans,

caused them harm?® The decision in Albright v. United States,

732 F.2d 181, 186 (D.C. Cir. 1984), establishes that, in this
Circuit at least, “enptional trauma alone is sufficient to

gqualify as an ‘adverse effect’.” And even the Doe v. Chao

deci si on concedes that the Privacy Act does not require proof of
pecuni ary, econom c, or "special" damages. |t acknow edges the
statute's provision “by way of incentive to suit, for at |least a

m ni mum recovery even where actual damages are mninal,” 306

*Al'though plaintiffs do not allege enotional injury in the
conplaint, they assert it in their notion papers, Pl.'s Qop. to
Def.'s Mdt. Judgnent on Pl eadings at 25, and presumably can and
will prove enotional harm
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F.3d at 177, and further acknow edges the possibility of
recovery for non-pecuniary damages, denying themto Doe only
because his proof was insufficient even to neet the "mnimal"
threshold requirenent, id. 1In the preanble to the Privacy Act,
Congress stated that its purpose was to subject federal agencies
“to civil suit for any danages which occur as a result of

w Il ful or intentional action which violates any individual’s
rights under this Act.” Pub. L. 93-579, § 2, 88 Stat. 1897
(1974)(reprinted at 5 U. S.C. 8 552a Note) (enphasi s added); see

al so Johnson v. Dep't of Treasury, IRS, 700 F.2d 971, 975 (5th

Cir. 1983)(noting the preanble | anguage).

Plaintiffs will have to prove “actual damages” in
order to prevail in this case -- and indeed, before they get to
that point, they will have to prove that the Forest Service
"acted in a manner which was intentional or willful.” The
nature of the required proof of actual damages, however, and the
guantum of proof that will be necessary to neet the “mnimal”
threshold for a $1,000 recovery under the Privacy Act, remain to

be detern ned.

IT. Class certification
To obtain class certification, the named plaintiffs
nmust satisfy each of the four prerequisites under Fed. R Cv. P

23(a) — nunerosity, commonality, typicality, and adequacy of
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representation -- and the criteria of Fed. R Cv. P. 23(b)(2) or
23(b)(3). Here, plaintiffs seek class certification for:

Al'l individual federal grazing permttees who have
escrow wai ver docunments on file with the USFS [U. S.
Forest Service] and whose personal, financial, and
other private information contained in the escrow

wai ver docunents was publicly disclosed by the USFS to
the Forest Guardians in response to a Freedom of

I nformation Act ("FO A") request made by the Forest
Guardi ans.

They seek relief in the formof a declaratory judgnent that the
U S. Forest Service willfully or intentionally violated the
Privacy Act by releasing the escrow waivers to Forest CGuardians,
and statutory damages of $1,000 for each class nemnber.

There is no dispute anong the parties that the proposed
cl ass of approxinmately 3,500 nenbers satisfies the nunerosity
requi renent because joinder of all menbers is inpracticable.
Commonal ity and typicality are established by the central fact of
t he apparent whol esal e rel ease of escrow waivers and by the fact
that the suit alleges the sane type and anount of harmto each
class nmenber. Plaintiffs and their counsel can adequately and
fairly represent the interests of the class nenbers.

The governnent’s response to the class certification
nmotion is that, because each class nenber woul d have to prove
actual damages, the specific nature of the "adverse effect,” and
causation on an individualized basis, the questions of |aw of

fact common to the putative class do not "predom nate." Fed. R



Cv. P. 23(b)(3). However, the proposed class seeks only the
statutory m ni mrum of $1,000 in damages for its nmenbers, and
because the proof of damages for enotional distress need be only
"mnimal ," the determ nation of danmages for putative class
menbers woul d not be a conplicated matter. A person whose escrow
wai ver formwas inproperly released to Forest Guardi ans coul d
establish a prima facie case of enptional or dignitary injury by
a sinple certification, leaving it to the governnent to decide
whet her to challenge the credibility of that certification or
attenpt to nmeasure the quantity of injury.

Plaintiffs seek declaratory and injunctive relief in
addition to their claimfor damages, and at $1,000 per person it
cannot easily be argued that noney damages predom nate. Thus,
plaintiffs' proposed class action is maintai nabl e under either
subsection (b)(2) or subsection (b)(3) of Rule 23. A status
conference will be set to consider the future course of this
class action and matters raised by Fed. R Cv. P. 23(c) and
23(d).

It is accordingly this day of Novenber, 2002,

ORDERED t hat defendant's notion for judgnent on the
pl eadings [#16] is denied. It is

FURTHER ORDERED that plaintiffs' notion for class

certification [#12] is granted. And it is



FURTHER ORDERED that a status conference is set for
December 16, 2002, at 4:30 p.m., to consider, anong other things,
whet her this action should proceed under Fed. R G v. P. 23(b)(2)

or 23(b)(3) and the proper manner of notice to putative class

menbers.

JAVES ROBERTSON
United States District Judge
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Copi es to:

Dougl as S. Burdin Jane M Lyons

Hunton & WI I ians Assi stant U. S. Attorney

1900 K Street, N W Judiciary Center, Room 10-116
Washi ngt on, DC 20006 555 Fourth Street, N W

Washi ngton, DC 20001
Kar en Budd- Fal en
R chard W Wal den Counsel for Defendant
Budd- Fal en Law Offices, P.C.
Post O fice Box 346
Cheyenne, WY 82003

David A. Dom na

Nar a Kane

Donm na Law, P.C.

1065 North 115th Street
Suite 150

Omaha, NE 68154

Counsel for Plaintiffs
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